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BRIEF OF RESPONDENT AIR TERMINAL GIFTS, INC
STATEMENT Or JURISDICTION AND NATURE OF PROCEEDINGS
The Utah Supreme Court has jurisdiction of this
appeal under Ri il e 3(a) of tl le Rules of the Utah Supreme
Court.

This appeal Is from a final civil judgment rendered

by the Third District Court resolving the separate Issues
bet w e e 1 1 F j r s t F e d e r a 1 a n d A i 1 * T e r m 1 n a 1 w h i c h 1 s s 1 1. e s w e r e
severed for t r i a l to d e t e r m i n e w h e t h e r Aii; Terminal's
promissory note was a negotiable Instrument and whether
FI r s t F e d e r a 1 w a s a 1 i o 3 d e 1 ' j 1 1 d 1 1 e c o u 1 • s e o f s a 1 d 1 1 c t e .
The lower court determined under Rule 5 M b ) of the Utah
Rules of Civil Procedure that there was no just reason

-2to delay entry of final judgment on the above issues in
favor of Air Terminal and against First Federal.
STATEMENT OF ISSUES PRESENTED FOR REVIEW
A.

Whether the lower court correctly determined

that Air Terminal's promissory note was not a negotiable
instrument.
B.

Whether the lower court properly held that

First Federal was not a holder in due course of the Air
Terminal note.
APPLICABLE STATUTORY PROVISIONS
§70A-3-104(l), (b) (U.C.A. 1953) (Form of Negotiable
Instruments):

(1) Any writing to be a negotiable instrument
within this chapter must

(b) Contain an unconditional promise or
order to pay a sum certain in money and no other
promise, order, obligation or power given by the maker
or drawer except as authorized by this chapter;
~ ~. '. (Emphasis added.)
§70A-3-105(l), (c) (U.C.A. 1953) (When Promise
or Order Unconditional):
(1) A promise or order otherwise unconditional
is not made conditional by the fact that the
instrument

(c) . . . refers to a separate agreement
for rights as to prepayment or acceleration; . . .

-3§70A-3-119(D, (2) (U.C.A. 1953) (Other Writings
Affecting Instrument):
(1) As between the obligor and his immediate
obligee or any transferee the terms of an instrument
may be modified or affected by any other written
agreement executed as a part of the same transaction,
except that a holder in due course is not affected
by any limitation of his rights arislng out of the
separate written agreement"!! he had v:b notice of
the limitation when he took the instrument,
(2) A separate agreement does not affect the
negotiability of an instrument. (Emphasis added.)
§70A-3-30MlUb),(2)(U.C.A. 1953) (Notice to
Purchaser) :
(1) The purchaser has notice of a claim or
defense if :

(b) the purchaser has notice that the
obligation of any party is voidable in whole or in
part, . . .
(2) The purchaser has notice of a claim against
the instrument when he has knowledge that a fiduciary
has negotiated the instrument in payment of or as
security"for his own debt or in any transaction for
his own benefit or otherwise in breach of duty. . . .
(Emphasis added. )
STATEMENT OF THE CASE
First Federal sued Gump & Ayers on its promissory
note payable to First Federal and sued Air Terminal on
its promissory note payable to Sunayers limited partnership.
The Air Terminal note had been assigned as a package with
a companion purchase and security agreement to First Federal
by Gump & Ayers, the general partner of Sunayers, as security

-4-

for the Gump & AyersT note*

Prior to trial of the severed

issues between First Federal and Air Terminal the lower
court granted summary judgment to First Federal on the
Gump & Ayersf note but denied summary judgment on the Air
Terminal note.

After trial of the severed issues, the

lower court determined in its Findings of Fact that First
Federal had received the Air Terminal purchase agreement
and note as companion parts of a single package transaction,
that the Air Terminal note contained other powers which
negated negotiability, that First Federal knew that Gump
& Ayers was a fiduciary and that First Federal was aware
under the applicable statute of a limitation in the companion
agreement and of a claim against the Air Terminal note.
The lower court rendered its judgment that the Air Terminal
note was not negotiable and that First Federal was not
a holder in due course and was therefore subject to Air
TerminalTs defenses against Gump & Ayers and Sunayers.
STATEMENT OF FACTS
The following facts are divided into numbered
paragraphs to make reference thereto more convenient:
1.

Air Terminal agreed to invest $200,000 in

the Sunayers Limited Partnership on June 5, 1984 by paying
$75,000 in cash and executing a thirteen (13) page Purchase
and Security Agreement ("purchase agreement") together

-5with a contemporaneous and integrated companion promissory
note in the amount of $125,000.

The Air Terminal purchase

agreement specifically incorporates the note in paragraph
2 thereof and the note specifically refers to the purchase
agreement "for additional rights of the holder hereof."
Copies of the Air Terminal note and purchase agreement
were introduced at trial as Exhibits 4 and 5, and are included
in the Addendum.
2.

Under the Air Terminal purchase agreement

Sunayers is given the rights to sell the security, to charge
expenses, sell the partnership interest, declare a forfeiture, power of attorney, delivery of assets, execution
of documents and all other "remedies under law."
3.

The Air Terminal note contains the following

statement on page 2 just above the signature line:
Reference is made to the Purchase and
Security Agreement for additional rights of the
holder hereof.
4.

The Air Terminal purchase agreement and note

were parts of a contemporaneous, integrated, package transaction.

(See T. 27-30; Conclusion of Law No. 2, R. 501)
5.

On June 27, 1984, after the Air Terminal

purchase agreement and note were signed, Gump & Ayers,
the general partner of Sunayers, borrowed $100,000 from
First Federal and signed a promissory note for that amount,

-6-

which Gump & AyersT note was due on December 15, 1984.
(Trial Exhibit 1.)

A copy of the Gump & Ayers1 note is

included in the Addendum.
6.

The Air Terminal note and purchase agreement

were assigned as a package by Gump & Ayers to First Federal
as security for the $100,000 Gump & AyersT note.
7.

(T. 8, 13.)

First Federal was the author of the following

statement of assignment by Gump & Ayers to First Federal
typed on the bottom of the Air Terminal note at the time
of assignment.

(T. 14):

Sunayers hereby assigns, with recourse,
all of its right, title and interest in the above
promissory note and the agreement securing it to
First Federal Savings and Loan Assn. of Salt Lake
City,
Sunayers Limited Partnership
By Gump and Ayers
Real Estate, Inc.
Its General Partner
8.

When the assignment was made, First FederalTs

officers discussed the fact that Gump & Ayers was the
general partner of Sunayers.
9-

(T. 21.)

The Gump & AyersT note for $100,000 dated

June 27, 1984 to First Federal was prepared by First Federal
(T. 15) and refers to the Air Terminal note and purchase
agreement by the following statement which is typed on
the bottom of the Gump & AyersT note, (Trial Exhibit 1):

-7The indebtedness evidenced by this note
is secured by a Promissory Note dated June 5, 1984
and a Security Agreement of even date.
10.

First Federals $100,000 loan to Gump &

Ayers was based upon Gump & Ayers' written statement to
First Federal showing that the loan was in part to pay
Gump & Ayers $18,500 and to cover the Morse

problem.

(Trial Exhibit A; T-39.) A copy of Gump & AyersT statement
is included in the Addendum.
11.

Paragraph 12 of the Air Terminal purchase

agreement provides that Air Terminal is indemnified against
the Morse problem.
12.

(Trial Exhibit 5.)

Because Air Terminal was not notified otherwise,

Air Terminal paid the December 1, 1984 principal installment
on the Air Terminal note of $41,666.67 plus interest to
Sunayers.

(T. 31.)
13.

On December 15, 1984 Gump & Ayers executed

a second promissory note prepared by First Federal for
$85,221.31 which note replaced the first Gump & AyersT
note of $100,000 dated June 27, 1984.

(T. 6.)

This second

Gump & AyersT note contained the identical statement as
had the first Gump & AyersT note that the Air Terminal
note and purchase agreement were security therefor.
Exhibit 2.)

(Trial

-8-

14.

On June 13, 1985 after the Air Terminal

note was in default, Gump & Ayers executed a third promissory
note prepared by First Federal for $85,221.31 (T. 7), which
third note replaced the second Gump & AyersT note for $85,221.31
dated December 15, 1984.

This third Gump & AyersT note

contained the same identical language referring to the
Air Terminal note and purchase agreement as had the first
two notes.

(Trial Exhibit 3.)

15.

First Federal had other loans with Gump

& Ayers (T. 17), and First Federal is in the business of
dealing with negotiable instruments. (T. 21.)
16.

First Federal first notified Air Terminal

on August 16, 1985 that the Air Terminal note had been
assigned to First Federal. (T. 23.)
SUMMARY OF ARGUMENTS
Issue in Regard to Negotiability
The wording of the Air Terminal note in reference
to additional rights of the holder is most reasonably
interpreted to include other powers stated in the companion
purchase agreement which powers impair negotiability under
the applicable statutory provision.

The wording in the

note is more than a mere reference to a separate contemporaneous
agreement but incorporates the rights of the note holder
contained in the purchase agreement which was taken with

-9-

the note as a package by First Federal.

The lower court

properly construed the Air Terminal note and purchase agreement as a single document.
Issue as to Holder in Due Course Status
First Federal was not an innocent and uninvolved
bystander but was the author of the words of assignment
on the Air Terminal note, took the Air Terminal note and
purchase agreement as a package, knew of the status and
problems of Gump & Ayers and that Gump & Ayers was receiving
a part of the loan proceeds.

Under the applicable statutes

First Federal had notice of a limitation in the purchase
agreement and had notice of a claim or defense against
the Air Terminal note.

Under the above facts, First Federal

was not a holder in due course even if the Air Terminal
note had been considered to be negotiable.
ARGUMENT
I. THE AIR TERMINAL NOTE IS NOT NEGOTIABLE
BECAUSE IT INCORPORATES OTHER STATUTORILY
IMPERMISSABLE POWERS CONTAINED IN THE PURCHASE AGREEMENT.
To be negotiable a promissory note must be the
equivalent of cash and must strictly conform to the restrictions in the statute.

Calfo v. D. C. Stewart Co.,

et al., 717 P.2d 697 (UT 1986).

The principal statutory

provision applicable to negotiability is §70A-3-104(l)(b) (U.C.A.
1953) which states as follows:

-1070A-3~104.

Form of negotiable instruments.

"Draft" - "Check" - "Certificate of deposit" - "Note."
(1) Any writing to be a negotiable instrument
within this chapter must

(b) contain an unconditional promise or
order to pay a sum certain in money and no other
promise, order, obligation or power given by the maker
or drawer except as authorized by this chapter;
" ~. ~. (Emphasis added.)
The only statutory powers which escape the above prohibition
on negotiability are the rights to accelerate or for prepayment
which if present in a separate agreement do not render
the instrument conditional as stated in §70A-3~105(1)(c)
(U.C.A. 1953)-

Thus, if the instrument "contains" any

"promise, order, obligation or power" other than the rights
of acceleration and prepayment granted by the maker, then
the instrument is not negotiable.
In 5 Anderson, Uniform Commercial Code, §3-104:9*
the above provision concerning "no other promise . . . "
is discussed as follows:
The language of the code provision under consideration declaring that "no other promise . . . "
may be included appears so categorical that it is
concluded that it must be given its literal effect.
This conclusion has the further advantage of practical expediency in that it avoids any question of
construction as to whether an additional promise is
or is not a promise of such a character as to
impair negotiability. The above conclusion provides
a standard which the ordinary man in business can
apply for it merely requires the ability to read

-lithe words of the instrument and see if there is an
additional promise. Otherwise stated, it avoids the
complicated interpretation of additional words in
an instrument and avoids the hazard that a court at
a later date might not agree with the conclusion reached
by the businessman reading the instrument"! (Emphasis
added. )
Courts which have addressed the applicability of the second
part of subsection (b) of the above statutory provision
have held it to be absolute in denying negotiability.

In

Geiger Finance Company v. Graham, 182 S.E.2d 521, 524 (GA 1971),
the court stated that:
If a writing contains any other promise,
order, obligation or power, it is simply not a
negotiable instrument and the concept of a holder
in due course does not apply. . . . The intent is
that a negotiable instrument carries nothing but the
simple promise to pay, with certain limited
exceptions. . . .
First Federal centers its argument on the question
whether the Air Terminal note is conditional or unconditional
under the first part of subsection (b) of the above statute
and substantially ignores the second part of subsection
(b) which requires that in addition to an "unconditional
promise or order to pay," the instrument must contain "no
other promise, order, obligation or power given by the
maker."

Although those two statutory requirements are

clearly separate and distinct, First Federal wrongly combines
them in its argument that the Air Terminal note is unconditional and therefore negotiable.

The problem is not

whether the Air Terminal note may be conditional or unconditional

-12under the first part but whether it contains a prohibited
promise, order, obligation or power which would separately
negate negotiability.

The Air Terminal note contains the

following words:
Reference is made to the Purchase and
Security Agreement for additional rights of the
holder hereof.
Even if the companion purchase agreement were ignored for
the sake of argument, there are two related questions raised
by the above wording in the Air Terminal note which must
be answered to resolve the issue of negotiability.

The

first question is whether the words "additional rights"
in the note are the equivalent of and have essentially
the same meaning as a "promise, order, obligation or power"
in the statute.

It is submitted that the words "additional

rights" in the Air Terminal note are the reasonable equivalent
of and would be included at least under the word "power"
contained in the statute.
a power.

Webster defines a "right" as

See WebsterTs Third New International Dictionary

of the English Language, G & C Merriam Company 1971. The
second question then to be considered is what is the meaning
of the word "contain" used in the statute and whether under
such meaning the Air Terminal note "contains" any other
power which would make the note non-negotiable.
Plaintiff argues that the wording of the note

-13does not "contain" the additional rights because it does
not state that it incorporates the rights but only refers
to the rights in the companion purchase agreement.

Air

Terminal submits that the words in the note "for additional
rights of the holder hereof" are most reasonably interpreted
as words of incorporation because the additional rights
referred to are specifically stated to be the "rights of
the holder hereof,"

The "holder hereof" is without doubt

the holder of the note and is specifically directed to
the holderTs rights in the purchase agreement which was
transferred to First Federal with the note as a package.
It is clear under the statute that the word "holder"
identifies the person who possesses the subject instrument
and, as in this case, claims the rights of payee thereunder.
Secondly, it is clear that the Air Terminal note specifically
gives additional rights to the holder of the note. If
the note had merely referred to the purchase agreement
and not stated that the purchase agreement contained "additional
rights of the holder hereof" then perhaps there would not
be an incorporation.

However, the wording clearly adds

additional powers in the purchase agreement to the holder
of the note.

The most reasonable interpretation of those

words in the note is that the purchase agreement and note
were to be construed as one document.

First Federal is not

entitled to ignore the plain words of the note as though they

-I2jhave no meaning and to ignore the existence of the companion
purchase agreement which First Federal received together
with the note as a single security package for the Gump
& AyersT loan.

Because of the incorporating wording; and the

circumstances of this case, the Air Terminal note contains
others powers and is therefore not negotiable.
First Federal cites several comments by Anderson
which apply to determining negotiability under other fact
situations wherein the so-called separate agreement appears
not to have been taken as a package by the holder, which
comments are wholly inapplicable to the purchase agreement
and companion note in this case which were taken and relied
on by First Federal as a package until it became to First
FederalTs advantage to ignore both the wording of the note
and the fact that First Federal acquired the companion purchase agreement with the note.

Even though a separate agreement

does not affect negotiability under §70A-3~119(2) (U.C.A. 1953),
the note in this case incorporates certain rights in the
purchase agreement and therefore those rights became part
of the note, thus rendering the note non-negotiable.

5 Anderson,

Uniform Commercial Code, §3-101:15 states that TT. . . if there
is any doubt as to whether a paper is negotiable, it is held
to be non-negotiable."

The obvious policy reason for the above

rule is to prevent claims of negotiability in doubtful
situations such as this one.
In 10 C.J.S., Bills and Notes, §4Mb) it is stated
as follows:

-15. . • where several instruments are made
as part of one transaction, they will be read
together, and each will be construed with reference
to the other, notes or bills of exchange and contemporaneous written agreements executed as part of
the same transaction are to be construed together
as forming one contract in a controversy between the
original parties or persons standing in their
situation or charged with notice of the contemporaneous
agreements.
This general rule applies especially where the agreement relates to consideration yet to be earned, or
where the note contains an express reference to the
agreement, '. '. '. (Emphasis added.)
Also see 5 Anderson, Uniform Commercial Code §§3-104:7;
3-119:6; Bank of Kimball v. Rostek, 423 P.2d 579 (Colo
1967).

Any provision in the subject instrument that creates

uncertainty eliminates negotiability.
The promises and powers given by Air Terminal
to Sunayers in the purchase agreement go far beyond the
statutory exceptions of prepayment and acceleration which
do not prohibit negotiability and include other extended
powers of the holder to sell the partnership interest,
forfeiture thereof, all other rights provided by law, right
to delivery of assets, an irrevocable power of attorney
and the agreement to execute all writings and bear and
pay all costs and taxes.

As a result of those promises,

orders, obligations and powers given by Air Terminal in
the integrated transaction, the Air Terminal note is not
negotiable under the law.

-16II. EVEN IF THE AIR TERMINAL NOTE HAD BEEN NEGOTIABLE,
FIRST FEDERAL IS NOT A HOLDER IN DUE COURSE THEREOF
BECAUSE FIRST FEDERAL HAD ACTUAL KNOWLEDGE
AND WAS CHARGED WITH NOTICE OF THE
PROBLEMS AND LIMITATIONS.
To be a holder in due course, the holder must
be a transferee of a negotiable instrument without notice
of legal infirmities.

See Calfo v. D. C. Stewart Co.,

et al., 717 P.2d 697 (UT 1986).

Even if the Air Terminal

note were considered to be negotiable for the sake of
argument, First Federal would not be a holder in due course.
In its brief First Federal argues that it is
a holder in due course because it had no notice of an
actual claim or defense to the Air Terminal note.

First

Federal?s argument ignores the language of §70A-3~119(1)
(U.C.A. 1953) which provides that a holder in due course
is not affected by any limitation in the separate agreement
"if he had no notice of the limitation when he took
the instrument. . . ."

(Emphasis added.)

In this case

First Federal knew about the Morse problem prior to the
assignment and then later at the time of assignment to
First Federal knew that the purchase agreement specifically
indemnified Air Terminal against the Morse problem.

The

right to indemnification against the Morse problem alone
certainly is a limitation of the rights of First Federal
under the above statute because it would adversely impact

-17or diminish any recovery by First Federal.

Such notice

of the limitation in the purchase agreement negates the
status of First Federal as a holder in due course even
if it is presumed that First Federal might otherwise have
been a holder in due course but for that particular notice.
However, in addition to the notice of limitation
under the above section, First Federal had notice of a
claim or defense under §70A-3~304(1)(b) and (2) (U.C.A. 1953)
which provides that:
(1) The purchaser has notice of a claim or defense
if: . . .
(b) the purchaser has notice that the obligation
of any party is voidable in whole or in part, . . .
(2) The purchaser has notice of a claim against
the instrument when he has knowledge that a fiduciary
has negotiated the instrument in payment of or as
security for his own debt or in any transaction for
his own benefit . '. '. (Emphasis added.)
Solely under subsection (b) above, First Federal
cannot be a holder in due course of the Air Terminal note
because First Federal had actual knowledge of the Morse
problem before the assignment as well as notice in the
purchase agreement at the time of assignment that the
obligation of Air Terminal was voidable at least in part
because of the Morse problem.

First Federal does not

address the obvious application of subsection (b) to the
facts of this case.

-18Pirst Federal concentrates its argument on subsection
(2) of the above statute which contains the word "claim"
but not "defense", and argues that because Air Terminal
only has a defense, First Federal could not be charged
with statutory notice of a claim under subsection (2).
First Federal further argues that subsection (2) does
not apply because even though Gump & Ayers was the general
partner of Sunayers and was a fiduciary, Gump & Ayers
was not acting against its status as a fiduciary because
the loan from First Federal was SunayersT sole debt and
for Sunayers1 benefit.

First Federal1s position ignores

the facts that First Federal was aware of the existence
of Sunayers, was the author of the language in the Gump
& Ayers1 notes and knew that Sunayers was not named or
mentioned therein.

Gump & Ayers was the sole obligor

on the notes, and Gump & Ayers was to receive $18,500
of the loan proceeds.

Clearly the Gump & Ayers1 note

was solely Gump & Ayers? debt and was at least partially
a transaction for Gump & Ayersf benefit.

Because the

Gump & AyersT notes do not name Sunayers there is no substance to First Federal's

argument that Sunayers and

not Gump & Ayers was the debtor.
Under the above facts, the principal question
to be resolved is whether the words "notice of a claim"

-19in subsection (2) would also include notice of a defense
which question if answered in the affirmative would negate
First FederalTs claim of holder in due course status under
that provision.

The statute does not include a definition

of either of the words "claim" or "defense".

It should

be noted that the words "claim or defense" are used in
that order in subparagraph (1) of the section, that "claim"
is used alone in subparagraph (2), and that the words
"defense or claim" are used in that order in subparagraph
(4).

One probable reason for the lack of consistency

of word order in the statute is that the words "claim"
and "defense" are basically interchangeable because if
any adverse right were established, regardless whether
it was designated a "claim" or a "defense", it would diminish
or defeat the holderTs right to recovery.

Courts have

held that a claim connotes the assertion of a legal right
rather than legal recognition or enforcement of that right.
See Stephan & Sons, Inc. v. Municipality of Anchorage,
629 P.2d 71 (AL 198l).

In this case a defense would be

the equivalent of a claim as an assertion of a legal right.
A subsequent section of the statute appears to favor such
an interpretation wherein it in substance states that
a defense is the same as a claim.
(U.C.A. 1953) is worded as follows:

Section 70A-3~306(d)

-20. . . The claim of any third person to the
instrument is not otherwise available as a defense
to any party liable thereon unless the third person
himself defends the action for such party.
Because of the apparently interchangeable use of the words
"claim" and "defense" in §70A-3~304, it is submitted that
under the facts of this case the wording "notice of a
claim" in subsection (2) includes a defense.

Certainly

in this case Air Terminalrs defense is an adverse right
against the instrument which might diminish or defeat
recovery to the same extent as would the assertion of
any right designated as a "claim".

Under the facts of

this case the above statutes specifically resolve the
issue of notice against First Federal.
However, First Federal argues that in spite of
the statutes there had to have been notice of an existing
defense at the time of the assignment or First FederalTs
status as a holder in due course would not be affected.
That argument is not in accord with the language used
in the Calfo case wherein this court stated that "if the
document evinces terms which should alert the transferee
of possible defenses then the transferee is not entitled
to insulation from those apparent defenses."

717 P.2d

@ 700. Because the overriding consideration contained
in the applicable statutory provisions, cases and commentaries
is notice, a transferee such as First Federal is not entitled

-21to close its eyes to the documents it wrote or received,
acts it took and knowledge it had.

First Federal was

not an uninvolved bystander but had extensive knowledge
of the entire circumstances that it now wants to ignore.
CONCLUSION
The lower court was correct in holding that the
Air Terminal note was not negotiable because the wording
on its face incorporated the "additional rights of the
holder hereof" contained in the companion purchase agreement
which First Federal received as a package with the note.
The evidence at trial was undisputed that First
Federal was the author of the package assignment wording
and the Gump & Ayersf notes, knew of the Morse problem
prior to the assignment, knew that Gump & Ayers was a
fiduciary, and knew that Gump & Ayers was to receive $18,500
from the $100,000 loan.

Because of those facts the lower

court properly determined that First Federal had notice
of a claim or defense and thus could not be a holder in
due course of the Air Terminal note under the applicable
statutes.

First Federal is not entitled to ignore its own

knowledge and actions. The judgment of the lower court
should be affirmed.
Respectfully submitted this lfth

day of April, 1988.

WALTER P. FABER, JR., Attornev/for
Respondent, Air Terminal Gifts

-22CERTIFICATE OF MAILING
I hereby certify that I mailed four (4) copies
of the foregoing to John W. Lowe, 50 West 300 South, Fourth
Floor, Salt Lake City, UT 8*1101, postage prepaid, this
lfth day of April, 1988.
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Air Terminal Purchase and
Security Agreement - 6/5/8*1
Air Terminal note - 6/5/84
Gump & Ayers note - 6/27/84
Gump & Ayers statement - 6/25/84

PURCHASE AND SECURITY AGREEMENT

THIS AGREEMENT is made and entered into this
*J
day
of June, 1984, by, between and among SUNAYERS LIMITED PARTNERSHIP, a Utah limited partnership (the "Seller"), AIR TERMINAL
GIFTS, INC., a Utah corporation (the "Purchaser"), and GUMP &
AYERS REAL ESTATE, INC., a Utah corporation (the "General Partner") ;
W I T N E S S E T H :
W H E R E A S , Seller is a limited partnership formed
under the laws of the State of Utah on September 2, 1983; and
WHEREAS, Victor R. Ayers initially acted as general
partner for the Seller, and as general partner had an 80% interest in the Seller's capital, net profits, net losses and cash
available for distribution, and as a limited partner, Victor R.
Ayers had an additional 10% partnership interest, all of which
interests have been assigned to the General Partner, and the
General Partner acts as General Partner, L U L Hit- Seller; and
WHEREAS, there are two additional limited partners,
Wayne L. Morse, who has a 5% limited partnership interest in
Seller and Michael A. Sass, who has a 5% limited partnership
interest in seller; and
WHEREAS, the Seller desires to sell and the Purchaser
desires to acquire an interest in the Seller representing a 25%
interest as a limited partner in the capital, net profits, net
losses and cash available for distribution of the Seller for the
purchase price of $200,000; and
WHEREAS, in the interest of effecting an infusion of
cash into the Seller, the General Partner agrees that the share
of the Purchaser shall reduce the interest of the General Partner
in the Seller, and shall have no effect on the interest of the
other limited partners;
NOW, THEREFORE, in consideration of the mutual covenants, promises, representations and warranties contained herein,
the parties hereto hereby agree as follows:
1. Purchase and Sale of Partnership Interest. Subject
to and upon the terms and conditions of this Agreement, the
Seller hereby sells, conveys, assigns, transfers, and sets over
unto the Purchaser and the Purchaser hereby accepts from the
Seller an undivided limited partnership interest in the Seller,

comprising a 25% interest in the capital, net profits, net losses
and cash available for distribution or such other interest as the
parties may agree to in writing, together with all of the rights
of a limited partner under that certain Certificate and Agreement
of Limited Partnership for Sunayers Limited Partnership dated
September 2, 1983 and which otherwise are appurtenant to the
status of limited partner under Utah law (the "Partnership
Interest").
2. Price. The Purchase Price for the Partnership
Interest shall be the sum of $200,000 (the "Purchase Price").
The Purchaser delivers to the Seller concurrently with the
execution hereof cash, cashier's check(s) or certified funds
representing the amount of $75,000, together with the Purchaser's
promissory note in the amount of $125,000 in the form attached
hereto as Exhibit "A" and incorporated herein by this reference
(the "Promissory Note").
3. Documents Delivered
Concurrently with the execution hereof, the Purchaser shall provide the Seller with (1) a
UCC-1 form of Financing Statement for filing in the Lieutenant
Governor's
office of the State of Utah with respect to the
security interest of the Seller in the Partnership Interest, and
(2) the Promissory Note, duly executed by the Purchaser,
4. Grant of Security Interest
The Purchaser hereby
grants to the Seller a Security Interest in and to the Partnership Interest to secure the timely payment of all principal,
interest and other amounts due or to become due under the Promissory Note.
5. Term of Security Interest. This Agreement shall be
terminated only by the filing of a Termination Statement in
accordance with the applicable provisions of the Uniform Commercial Code as in effect in the State of Utah (the "Code"),
which shall be filed when the Promissory Note has been paid in
full.
Until " terminated, the Security Interest hereby created
shall continue in full force and effect and shall secure and be
applicable to all amounts owing under the Promissory Note.
6. Covenants. The Purchaser will do all acts and
things, and will execute all writings requested by the Seller to
establish, maintain and continue a perfected first security
interest of the Seller in the Partnership Interest as a perfected
and first security interest under the Code and will promptly on
demand pay all costs and expense of filing and recording, including the costs of any searches deemed necessary by the Seller to
establish and/or determine the validity and/or the priority of
the Seller's security interest, and the Purchaser will pay all

taxes and other claims of charges which in the opinion of the
Seller might prejudice, impair, or otherwise affect the Partnership Interest.
7. Protection of Security.
After 30 days written
notice and demand upon the Purchaser, the Seller may make such
payments and do such acts as the Seller may deem necessary to
protect the Security Interest including, without limitation,
paying, purchasing, contesting or compromising any encumbrance,
charge or lien which is or may be prior to or superior to the
security interest granted hereunder, and in exercising any such
powers or authority to add all expenses incurred in connection
therewith to the obligations secured hereby (it being understood
and agreed that, after taking such action, the Seller shall
notify the Purchaser thereof in writing).
8. Events of Default. The occurence of any of the
following events shall constitute an event of default ("Event of
Default") hereunder:
a
Any failure or neglect to comply with any
of the terms, provisions, warranties, or covenants of
this Agreement; or
b. Any failure to pay any amount due under the
Promissory Note when due, or such portions thereof as
may be due, by acceleration or otherwise; or
c. The falsehood of any warranty, representation
or other information made, given or furnished to the
Seller by or on behalf of the Purchaser with respect to
the substance hereof, whether such warranty, representation or other information is false when made, given
or furnished, or becomes false through the passage of
time or the occurrence of any event subsequent hereto;
or
d. The issuance or filing of any attachment
levy, garnishment, or other judicial process of or upon
the Purchaser or the Partnership Interest; or
e. Any sale or other disposition by the Purchaser
in the ordinary course of business, or death, dissolution, termination of existence, insolvency, business
failure, or assignment for the benefit of creditors of
the Puchaser or commencement of any proceedings under
any State or Federal bankruptcy or insolvency laws or
laws for the release of debtors by the release of
Purchaser, or the appointment of a receiver, trustee,
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court appointee, or otherwise for all or any part of
the property of the Purchaser.
9.

Remedies,

a. Upon the occurrence of any Event of Default
the Seller may, at it's discretion and without prior
notice to the Purchaser in the event of failure to make
any payments under the Promissory Note f or after 15
days written notice as to any other Events of Default,
declare all or any portion ot the Promissory Note to be
immediately due and payable, and shall have and exercise any one or more of the rights and remedies given
to a secured party under the Code, including without
limitation the right to sell or otherwise dispose of
any or all of the Partnership Interest, except that
portion which bears the same proportion to the entire
Partnership Interest as the portion of the Purchase
Price paid by the Seller bears to the total Purchase
Price, and to offset against the Promissory Note the
amount owing by the Seller to the Purchaser.
b. The proceeds of any sale or other disposition
of the Partnership Interest authorized by this Agreement shall be applied by the Seller first upon all
expenses authorized by the Code and then upon all
reasonable attorneys' fees and legal expenses incurred
by the Seller; the balance of the proceeds of such sale
or other disposition shall be applied in the payment of
the Promissory Note, first to interest, then to principal, and the surplus, if any, shall be paid over to
the Purchaser or to such other persons as may be
entitled thereto under applicable law.
The purchaser
shall remain liable for any deficiency which it shall
pay to the Seller immediately upon demand.
c. Seller may, upon the occurrence of any default, declare a forfeiture of all or any portion of
the Partnership Interest except that portion which
bears the same proportion to the entire Partnership Interest as the portion of the Purchase Price paid
by the Seller bears to the total Purchase Price, and
reduce the interest of the Purchaser in the Seller to
such extent for any and all purposes, in lieu of any
other remedy hereunder.
d. Nothing herein contained is intended, nor
should it be construed to preclude the Seller from
pursuing any other remedy provided by law for the
collection of the Promissory Note or any portion
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t h e r e o f , or for the recovery of any others from
which the Seller may be or become entitled for the
breach of this Agreement by the Purchaser.
10. Distributions.
In the event that at any time or
from time to time after the date hereof, the Purchaser shall
receive or shall become entitled to receive any distribution of
any nature whatsoever, whether in property or any other assets,
or the Purchaser shall receive or be entitled to receive securities, property or other assets in the case of any reorganization,
consolidation, merger, or incorporation, then and in each such
case, the Purchaser shall deliver to the Seller, and the Seller
shall be entitled to receive and retain all such securities,
property, or assets as an addition to the Partnership Interest as
collateral for the payment of the Promissory Note.
11. Indemnif ication of Purchaser Against Liabilities
of Seller.
Except to the extent of Purchaser's investment in
Seller, including that portion of the Purchase Price actually
paid and any interest thereon actually paid pursuant to the
Promissory Note and/or this Agreement, the Seller and the General
Partner will indemnify and hold the Purchaser harmless from and
against any and all losses, claims, damages, expenses or liabilities joint or several, to which the Purchaser may become subject, and, except as hereinafter provided, will reimburse tne
Purchaser for any legal or other expenses reasonably incurred by
it in connection with investigating or defending any actions
whether or not resulting in any liability, insofar as such
losses, claims, damages, expenses, liabilities, or actions arise
out of or are based upon any contracts, transactions, agreements,
representations, statements, promises, warranties, negotiations,
undertakings, activities, services, expenditures, performances,
benefits, or other dealings of any nature whatsoever, made by or
on behalf of the Purchaser in its capacity as a limited partner
of the Seller, or which are or may become incumbent upon the
Purchaser by virtue of its position as a limited partner of the
Seller, and for which the Purchaser is held liable as a general
partner of the Seller or as a general partner with the General
Partner on the basis of this Agreement, except any such losses,
claims, damages, expenses, liabilities, or actions caused by
specific acts or ommissions of the Purchaser (other than entering
into this Agreement); provided, however, that the indemnity
Agreement contained in this Section shall not apply to amounts
paid in settlement of any such litigation if such settlements are
effected without the consent of the General Partner and the
Seller.
This Indemnity Agreement is in addition to any other
liability which the Seller and the General Partner may otherwise
have to the Purchaser.
The Purchaser agrees that within thirty
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days after receipt by it of written notice of the commencement of
any action against it f in respect of which indemnity may be
sought from the Seller and the General Partner on account of this
Indemnity Agreement, to notify the Seller and the General Partner
in writing of the commencment thereof. The ommission of the
Purchaser so to notify the Seller or the General Partner of any
such action shall relieve the Seller and the General Partner from
any liability which they may have to the Purchaser on account of
the indemnity Agreement contained in this Section, but only if
and to the extent that such person did not otherwise have knowledge of the commencement of the action and such persons ability
to defend against the action were prejudiced such failure;
provided, however, that no failure to give notice shall relieve
such
person from any other liability which he may have to the
Purchaser.
12. Indemnity Against Claims of Morse and of the
Shepherds. Except to the extent of Purchaser's investment in
Seller, including that portion of the Purchase Price actually
paid and any interest thereon actually paid pursuant to the
Promissory Note and/or this Agreement, the Seller and the General
Partner will indemnify and hold the Purchaser harmless from and
against any reduction in the proportionate share of capital, net
income, net loss or cash available for distribution to which the
Partnership Interest entitles the Purchaser, and, except as
hereinafter provided, will reimburse the Purchaser for the
reduction of the Purchaser's portion of any distribution insofar
as such reduction arises out of or is based upon any claims
against the Partnership or its property made by Richard and/or
Judy Shepherd of Salt Lake City, Utah or Wayne L. Morse of
Kaysville, Utah. This Indemnity Agreement is in addition to any
other liability which the Seller and the General Partner may
otherwise have to the Purchaser.
13. Admission into Partnership.
It is the intention
of the parties hereto that the Purchaser shall be admitted as a
limited partner of the Seller, but that the investment in the
Seller of the Purchase Price and the grant to the Purchaser of a
25% interest in the net profits, net losses and cash available
for distribution shall be effective even though the admission of
the Purchaser as a limited partner of Seller is, for some
reason, not effective.
In this connection, the Seller and
the General Partner shall use their best efforts to cause a new
and appropriate amendment to the Certificate of Limited Partnership to be issued and to be filed.
It is recognized by all
parties that Victor R. Ayers was Seller's original general
partner, and not all of Seller's limited partners have as of the
date hereof consented to the substitution of the General Partner
for Victor R. Ayers as general partner for the Seller, and that
it may not be possible to obtain an amendment to the Certificate
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of Partnership and/or written consent to admit the Purchaser as a
limited partner in the Seller. Prior to and until the Purchaser
is admitted to Seller as a limited partner, this Agreement shall
be effective to convey to the Purchaser a 25% interest in the
capital, net profits, net losses and Cash Available for Distribution which would otherwise inure to the benefit of the General
Partner, except and to the extent some portion of the Partnership
Interest is forfeited or resold pursuant to Section 9, above, and
also to grant to the Seller a security interest in such 25%
interest.
14. Power of Attorney.
The General Partner shall be,
and hereby is, appointed the true and lawful attorney-in-fact for
the Purchaser as a Limited Partner in the Seller, with full power
and authority for the Purchaser and in the name of the Purchaser,
to make, execute, acknowledge, publish, file and swear to in the
execution, acknowledgement, filing and recording of:
(a) Any amendment to the Certificate and Agreement of Limited Partnership necessary to effect the
admission of the Purchaser as a limited partner in the
Seller or the General Partner as the General Partner of
the Seller, and any separate Certificate of Limited
Partnership, as well as amendments thereto, as required
under the laws of the State of Utah or any other state
in which such instrument is rquired to be filed,
(b) Any certificates, instruments and documents
including Ficticious Name Certificates, which may be
required by, or may be appropriate under, the laws of
the State of Utah or any other state or jurisdication
in which the Partnership is doing or intends to do
business.
(c) Any other instrument which may be required to
be filed by the Partnership under the laws of the State
of Utah or any other state or by any governmental
agency, or which the General Partner deems it advisable
to file, and
(d) Any documents which may be required to effect
the continuation of the Partnership or admission of any
additional or substituted Limited Partner, or the
dissolution of the Partnership.
The foregoing grant of authority:
(a) Is a Special Power of Attorney coupled with
an interest, is irrevocable, and shall survive the
dissolution of the Purchaser;
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(b) May be exercised by the General Partner by
executing an instrument under signature of one or more
of its trustees or other authorized officers as attorney-in-fact for the Undersigned whose name shall be
listed in the respective instruments as a Limited
Partner, assignee or assignor, as the case may be;
and
(c) Shall survive the delivery of an assignment
by the Purchaser of all or any part of the Partnership
Interest; except that where the assignee thereof has
been approved by the General Partner for admission to
the Seller as a substituted limited partner, this power
of attorney shall survive the delivery of such assignment for the sole purpose of enabling the General
Partner to execute, acknowledge and file any instrument
necessary to effect such substitution.
The Purchaser hereby agrees to be bound by all of the
representations of the General Partner as his attorney-in-fact
for the Purchaser and waives any and all defenses which may be
available to the Purchaser to contest, negate, or disaffirm the
actions of the General Partner or other successors under this
power of attorney, and hereby ratifies and confirms all acts
which said attorney-in-fact may take as attorney-in-fact hereunder in all respects as though performed by the Purchaser.
15.
The Purchaser
follows:

Representations and Warranties of the Purchaser.
hereby represents and warrants to the Seller as

(a) The Partnership Interest is being purchased by
the Purchaser for investment only, for the Purchaser's
own account, and not with a view to, or in connection
with, the distribution thereof, and the Purchaser is
not participating, directly or indirectly, in an
underwriting of all or any portion of the Partnership
Interest.
(b) The Purchaser will not take, or cause to be
taken, any action that would cause the Underwriter to
be deemed an "underwriter" of the Partnership Interest,
as the term "underwriter" is defined in Section 2(11)
of the Securities Act of 1933, as amended (the "Act").
(c) The Purchaser has received and the
or its duly authorized representative has
hereby specifically accepts and adopts each
provision of the form of the Certificate and
of Limited Partnership of the Seller.
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Purchaser
read and
and every
Agreement

(d) The Purchaser (and the Purchaser's representative, if any) has had an opportunity to ask
questions of, and receive answers from, persons acting
on behalf of the General Partner regarding the operations and financial condition of the Seller, and has
received all such information it has requested, such
information being furnished solely by Victor R. Ayers,
an officer of the General Partner.
(e) By reason of the Purchaser's knowledge and
experience in financial and business matters in
general, and investments in particular, the Purchaser
is capable of evaluating the merits and risks of an
investment by the Purchaser in the Partnership Interest.
(f) The Purchaser is capable of bearing the
economic risks of an investment in the Partnership
Interest.
(g) The Purchaser's financial condition is such
that the Purchaser is under no present or contemplated
future need to dispose of any portion of the Partnership Interest to satisfy any existing or contemplated
undertaking, need, or indeDtedness.
16 • Represe r. t a t ions and W arranties of Seller . Th e
Seller hereby represents and warrants to the Purchaser that
the Seller and the General Partner have disclosed to Purchaser
all relevant information regarding the financial condition of the
Seller and the General Partner and all relevant data and accounting information regarding the Sunflower project in St. George,
Washington County, Utah, the principal asset of Seller.
17. Transfer Restrictions.
The Purchaser recognizes
that the purchase of the Partnership Interest involves a high
degree of risk. The Purchaser also acknowledges that there is no
public market for the Partnership Interest and that in all
likelihood a public market for the Partnership Interest will not
exist at any time in the future and that, therefore, the Purchaser may not be able to liquidate an investment in the Partnership Interest should the Purchaser desire to do so. It is also
acknowledged that transferability is limited, and in the event of
a disposition, the Purchaser could sustain a loss. It is acknowledged that the Purchaser or the Purchaser's investment
representative has been given access to the same kind of information as would be furnished in a Registration Statement under
the Securities Act of 1933, as amended, or has access to such
information and, in addition, has access to such additional
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information as deemed necessary to verify the accuracy of all
information.
The Purchaser acknowledges further that the Partnership Interest was acquired in a negotiated transaction with
the General Partner, or its representatives.
As to limitations
on disposition of the Partnership Interest, the Purchaser recognizes that the Partnership Interest has not been registered under
the A c t f and that restrictions on transferability apply as
referred to herein, which restrictions on transferability will be
noted upon such certificates as may evidence the ownership of the
Partnership Interest and, further, such restrictions on transferability will be noted in the appropriate records of the Seller.
The Partnership Interest, or any portion thereof shall
be sold, pledged, assigned, hypothecated, or otherwise transferred, with or without consideration, (a "Transfer") only upon
the conditions specified in this Section 15.
The Undersigned
realizes that by becoming a holder of the Partnership Interest,
the Purchaser agrees, prior to any Transfer, to give written
notice to the Seller expressing the desire of the undersigned to
effect the Transfer and describing the proposed Transfer.
Upon receiving any such notice, the Seller shall
present copies thereof to counsel for the Seller and the following provisions shall apply:
(a) I f , in the opinion of such c o u n s e l , the
proposed Transfer may be effected without registration
thereof under the Act, and applicable state securities
law (the "State A c t s " ) , the Seller shall promptly
thereafter notify the holder of the Partnership Interest, whereupon such holder shall be entitled to
effect the Transfer, all in accordance with the terms
of the notice delivered by such holder to the Seller
and upon such further terms and conditions as shall be
required by the Seller in order to assure compliance
with the Act and the State Acts.
(b) If, such counsel is unable to opine that the
Transfer may be effected without registration under the
Act and/or the State Acts, the Transfer shall not be
made unless registration of the Transfer is then in
effect.
The Purchaser realizes that the Partnership Interest is
not, and will not be, registered under the Act, and that the
Seller does not file and does not intend to file periodic reports
with the Securities and Exchange Commission pursuant to the
reauirements of Section 13 or 15(d) of the Securities Exchange
Act of 1934, as amended. The Purchaser also understands that the
Partnership has not agreed to register the Partnership Interest
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for distribution in accordance with the provisions of the Act or
the State Acts, and that the Company has not agreed to comply
with any exemption under the Act or the State Acts for the resale
of the Partnership Interest.
For example, the Seller has not
agreed to supply such information as would be required to enable
routine sales of the Partnership Interest to be made under the
provisions of certain rules respecting "restricted securities"
promulgated under the Act.
The Purchaser acknowledges that the
Partnership Interest which the Purchaser purchased pursuant
hereto must be held indefinitely, unless and until subsequently
registered under the Act and/or the State Acts or unless an
exemption from such registration is available, in which case the
undersigned may still be limited as to the amount of the Partnership Interest which may be sold.
18. General Provisions.
a part of this Agreement:

The following provisions are

(a)
Entire Agreement. This Agreement constitutes
the entire understanding and agreement between the
parties hereto and supersedes all prior agreements,
representations or understandings between the parties
relating to the subject matter hereof.
( b}
B iiiuinvj A<jLet»>eui .
TI»is AgLetriuent shal 1 b6
binding upon and shall inure to the benefit of the
heirs, legal representatives, successors and assigns,
as applicable, of the respective parties hereto, and
any entities resulting from the reorganization, consolidation or merger of any party hereto.
(c)
Headings.
The headings used in this Agreement are inserted for reference purposes only and shall
not be deemed to limit or affect in any way *:he meaning
or interpretation of any of the terms or provisions of
this Agreement.
(d)
Counterparts.
This Agreement may be signed
upon any number of counterparts with the same effect as
if the signature to any counterpart were upon the same
instrument.
(e)
Severability.
The provisions of this Agreement are severable, and should any provision hereof be
found to be void, voidable or unenforceable, such void,
voidable or unenforceable provision shall not affect
any other portion or provision of this Agreement.
(f)
Waiver .
Any waiver by any party hereto of
any breach of any kind or character whatsoever by any
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other party, whether suet: waiver be direct or implied,
shall not be construed as a continuing waiver of or
consent to any subsequent breach of this Agreement on
the part of the other party.
(g)
Modif icat ion.
This Agreement may not be
modified except by an instrument in writing signed by
the parties hereto.
(h)
Governing Law.
This Agreement shall be
interpreted, construed and enforced according to the
laws of the State of Utah.
(i)
Attorney's Fees.
In the event any action or
proceeding is brought by either party against the other
under this Agreement, the prevailing party shall be
entitled to recover attorney's fees and costs in such
amount as the Court may adjudge reasonable.
(j)
Time of the Essence.
The
agree that time is of the essence.

parties

hereby

(k)
Notices.
All notices required or permitted
to be given hereunder shall be duly given if hand
delivered or mailed oy certified mail, iJUbLaye purpaiu,
to the following addresses, or to such other addresses
as may be hereafter specified in writing::
If to the Seller, to:
Sun3yers Limited Partnership
2120 South 1300 East
Salt Lake City, Utah 84106
With a copy to:
Charles R. Brown, Esq.
Suitter Axland Armstrong & Hanson
175 South West Temple, Suite 700
Salt Lake City, Utah 84101
If to the Purchaser, to:
Air Terminal Gifts, Inc.
AMF Box 22031
Salt Lake City, Utah 84122
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If to the General Partner, to:
Gump & Ayers Real Estate, Inc,
2120 South 1300 East
Salt Lake City, Utah 84106
With a copy to:
Charles R. Brown, Esq.
Suitter Axland Armstrong & Hanson
175 South West Temple, Suite 700
Salt Lake City, Utah 84101
(1) Survival of Representations,
The representations and covenants and agreements of the parties set
forth herein shall survive the execution hereof and
continue to be enforceable by the parties in any suit
or cause of action at law or in equity.
IN WITNESS WHEREOF, the parties hereto have executed
this Agreement effective as of the date first set forth above.
SELLER:
SUNAYERS LIMITED PARTNERSHIP,
a Utah limited partnership
By: GUMP & AYERS REAL ESTATE, INC.

By: ^ ^ ' Its:

-
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/
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/

S/C
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/
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':.*~*ct.>•'•-'\V

BUYER:
AIR TERMINAL GIFTS, INC.,
a Utah corporation
B

y'-,'ZL f , / ^

'7

(-<•,-, --, *

Its

GENERAL PARTNER:
GUMP & AYERS REAL ESTATE, INC

By: fc^Z*... (A.
Its: ;;,
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PROMISSORY NOTE
$125,000.00

June S~ , 1984
Salt Lake City, Utah

FOR VALUE RECEIVED, the undersigned promises to pay,
in lawful money of the United States of America, to the Order of
SUNAYERS LIMITED PARTNERSHIP, the principal sum of One Hundred
Twenty Five Thousand Dollars ($125,000.00) together with interest
on the unpaid balance at a variable rate which shall be calculated by adding One Percent (1%) per annum to the prime lending
rate charged by First Security Bank of Utah, N.A., to its highest
rated commercial customers, as adjusted from time to time (the
"Prime Rate")The said principal and interest shall be paid by the
undersigned at 2120 South 1300 East, Salt Lake City, Utah
84106, or at such other place as the holder hereof may designate
in writing. The principal payable pursuant to this Note shall be
paid in three (3) installments in the amounts and on the dates
set forth as follows, together with any and all interest accrued
on the remaining unpaid principal balance as of the date of each
respective principal payment.
Principal
$ 41,666.67
$ 41,666.67
$ 41,666.66

Date Due
December 1, 1984
June 1, 1985
December 1, 1985

All payments shall oe applied first to the payment of
interest then to the reduction of the unpaid principal balance.
The Prime Rate may change from time to time and the
interest payable on this Note shall continue to fluctuate at the
same increment above the Prime Rate. Any changes in the interest
rate hereunder shall become effective without prior notice on the
date the Prime Rate changes.
This Note may be prepaid at any time, and from time
to time, before maturity, in whole or in part, without penalty or
premium.
All amounts raid shall be credited first to interest
and then to a reduction of the outstanding principal balance.
If any payment of principal and/or interest required
hereunder is not made within fifteen (15) days after the date
such payment is due, or if any other event occurs or circumstances exist which under any instrument evidencing or securing
the obligations evidenced hereby entitles the holder hereof to

accelerate the maturity of such obligations, the entire sum of
principal and accrued interest remaining unpaid shall, at the
option of the holder hereof, become immediately due and payable
without notice.
Failure to exercise this option shall not
constitute a waiver of the right to exercise the same at any
subsequent time.
This Note, or any payment hereunder, may be extended
from time to time without in any way affecting or impairing t^fi.
liability of the maker or endorsers hereof.
The maker, endorsers and guarantors hereof severall
waive diligence, presentment for payment, demand, protest, notice
thereof, and consent to the jurisdiction of the courts of the
State of Utah and to the extension of time of payment of this
Note without notice, and hereby agree to pay all costs, fees and
expenses, including reasonable attorneys' fees, which may arise
or accrue from enforcing this Note, or in pursuing any remedy
provided by m e laws of the State of Utah, whether such remedy
is pursued by filing a suit in equity or ah action at law or
otherwise.
This Note is secured by that certain Purchase and
Security Agreement dated June
, 1984. Reference is made to
the Purchase and Security Agreement for additional rights of the
holder hereof.
PURCHASER:
AIR TERMINAL GIFTS, INC.

By:
/Its
Sunayers hereby assigns, with recourse, all of its right title
and interest in the above promissory note and the agreement
securing it to First Federal Savings and Loan Assn. of Salt
Lake City,
Sunayers Limited Partnership
By Gump and Avers
Real Fstate Inc.
Its General Partner
/

'^-

H.

Victor R. Avers, Pres-f dent
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FIRST FEDERAL SAVINGS AND LOAN ASSOCIATION
of Salt Lake City
Date:

June 27, 1984

$100,000.00

Loan No.
Interest:

17000100-5
15.00^

ON DEMAND or 171 days after date, for value received, I we or either
of us, promise to pay to the order of FIRST FEDERAL SAVINGS AND LOAN
ASSOCIATION at its office at 505 East Second South, Salt Lake City, Utah,
the sum of

ONE HUNDRED THOUSAND AND 0/100 - - - - - - - - -

-dollars in

lawful money of the United States of America with interest thereon, at the
rate of 15.00 pcrcen per annum, (interest computed on the basis of a 365
day year and actual days elapsed).

Payable at maturity from date of note

until maturity, and thereafter at the rate of 15.00% per cent per annum
until paid.

If the holder hereof deems itself insecure of it default be

made in payment of the whole or any part of any installment at the time
when the place where the same becomes due and payable as aforesaid, then
the entire unpaid balance, with interest as aforesaid, shall at the election
of the holder hereof and without notice of said election at once become due
and payable.

In event of any such default or acceleration, the undersigned,

jointly and severally agree to pay the holder hereof reasonable attorney's
fees, legal expenses and lawful collection costs in addition to all other
sums due hereunder.
The indebtedness evidenced by this Note is secured by a Promissory
Note dated June 5, 1984, and a Security Agreement of even date.
Gump and Ayers Real Estate Inc.
Due on Demand:

December 15, 1964

Victor R. Avers President

Address

f. ,

b^*^

MONIES NEEDED FOR SUNrLOWLR
As o' June 25, 1934

'EMS DUE TO MCP5F: SHORTFALL
S 22.400.00
9,550.00
1,200.00
11,000.00
18,50'.;. CO

Anderson L i;r,hor
Lyngle Brothers. I n t e r i o r : .
Wilkinson E l e c t r i c
To f i n i i T i ! ois 42 ;nd 52
G'jmo & A v r s
• ubiotal

D
S e?,650.00

ADDITIONAL ITEMS
Block Well on Eait Side
[ S 5 , 0 0 0 pr;w; b c l c f l C <
_ July IE,
JCC'K S r ^ t h , A r c h i t e c t
Gtorce Siatit: i
Wilkinson E l e : t ' " i c
Michael Saso
Carport CC'.ers ( a l l 60}
Airplane R e r i i l
_< J k..' U W w C

S 14,333.00
2,000.00
2,600.00
2,700.00
lO.COC.OO
6,2S^.00
/• /trn

rr,

^ , - '-• W . w -J

I

TiO-.^l

